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sonal performance by the promisor, the promisor is excused by
disabling illness (c), and if the promisor dies, his personal re-
presentative is excused. But, before the coming into force of
s. 1 (3) of the Law Reform (Frustrated Contracts) Act, 1943
(d) t English law did not say that a promisor who was excused,
by reason of impossibility, from performing his promise, was
also excused from performing the condition of the other party's
promise so as to become entitled to recover the value of his part
performance of the condition. Thus, if A promises to pay B
a lump sum conditionally on B's completing certain work,
and B dies before completing the work, B's personal repre-
sentative is not, at common law, entitled to recover for the
value of the work done (e), but, it would appear, might now
recover under s. 1 (3) of the statute of 1943.

Again, if A promises to pay to B a lump sum on the com-
pletion of work to be done by B on A's premises, and after
part of the work has been done A's premises are destroyed by
fire, B is not, at common law, entitled to recover the value of
the work done. As Blackburn J., delivering the judgment of
the Exchequer Chamber, said (f) :

. . . the plaintiffs, having, contracted to do an entire work for a
specified sum, can recover nothing unless the work be done, or it
can be shown that it was the defendant's fault that the work was
incolttiplete, or that there is something to justify the conclusion that
the parties have entered into a fresh contract.

The result in the case last mentioned would apparently not
be affected by s. 1 (3) of the statute of 1943, because the de-
fendant received no benefit from the plaintiffs' part performance
(g)t but in other circumstances, as, for example, if the destruc-
tion of the defendant's premises was partial and the defendant
received the benefit of the plaintiffs' part performance, the plain-
tiffs might, under the statute, recover the value of the benefit
notwithstanding that the plaintiff was unable to complete his
promised performance. Again, if the contract had been severablc
and had provided for payment in instalments as the work was
done, the plaintiffs might at common law have recovered the

(c)  Robmson v. Davison (1871), L.R. 6 Ex. 269; Poussard v.
Spiers and Pond (1876), 1 Q.B.D. 410.

(d)  Quoted above.

(e)  Cutter v. Powell (1795), 6 T.E. 320.

(/) Appleby v. Myers (1867) L.R. 2 C.P. 651, at p. 661.
(g) The remedy under the statute heing limited to the benefit
obtained.